I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7

JI MW and KAREN STARR, )
) No. BK 89-40577

Debtor(s). )

ORDER

Debtors Jimry and Karen Starr filed a Chapter 11 bankruptcy
petition onJune 9, 1989, and subsequently converted to Chapter 7 on
May 1, 1990. In their amended schedul es fil ed June 20, 1990, debtors
i sted as exenmpt a 1978 Fi rebird aut onobil e (each debtor cl ai med a
$250. 00 exenption in the autonobile), and tool s and equi pnent havi ng a
total val ue of $2,626.00. No objections to exenptions were filed
withinthetine prescribed by Rul e 4003(b). However, on Novenber 19,
1990, the Trustee filed an application to sell personal property,
requesting authority tosell, anong other itens, the Firebird and t ool s
and equi pnent cl ai med by debtors as exenpt. Debtors fil ed an obj ection
to the Trustee's application, contending that the Trustee was not
entitledtosell the property sinceit was exenpt and no | onger part of
t he bankruptcy estate. The Court overrul ed debt ors' objecti on and
ent ered an order (1) allow ng the Trustee's applicationto sell, and
(2) directingthe Trustee to pay to debtors fromthe proceeds of the
sale $2,626.00 in satisfaction of their allowed exenptions.

Debtors have filed a notion to reconsi der and request that the
Court vacate its order allowing the Trustee's application to

sell. Debtors argue that they are entitled to retain the articles



t hey cl ai med as exenpt, and are not requi red to accept proceeds from
the sal e of thoseitemsinlieuof thearticles thenselves. |n support

of their argunent, debtors citelll. Rev. Stat. ch. 110, 712-1002,

whi ch provides, in part, as follows:

It shall not be necessary for the debt or agai nst
whom a judgnent or attachnment was entered or
di stress warrant was i ssued t o nake a schedul e of
hi s or her personal property to enabl e hi mor her
to secure the exenption and to retain the
property enunerated i n paragraph (b) of Section
12- 1001 of this Act, but when-ever any debt or
agai nst whoma j udgnment or attachment was ent er ed
or di stress warrant was i ssued, desires to avai l
hi nsel f or hersel f of the benefit of this Act to
make a sel ecti on of certain household furniture
... or to sel ect other personal property instead
of household furniture or to select part
househol d furniture and part other personal
property he or she shall, within 10 days after a
copy of the judgnment, attachnment or distress
warrant i s served upon hi mor her in the sane
manner as sunmonses are served in other civil
cases, such copi es of the judgnent, attachment or
di stress warrant to have endorsed thereon a
notice signed by the officer having such
document, notifying the debtor that he or she
must file a schedule of his or her property
wi t hin 10 days fromthe servi ce thereof in order
to claimhis or her exenpti on under Part 10 of
Article XI'l of this Act, whereupon t he debt or
shal | make a schedul e of all his or her personal
property of every kind and character ... and
shal | deliver the same to the officer havingthe
certified copy of the judgnment, attachnment or
di stress warrant, or filethe same inthe court
whi ch ent ered t he docunent ... and t hereupon t he
court which enteredthe judgment or attachnent or
i ssued the distress warrant shall summon 3
househol ders, who, after being duly sworn to
fairly andinpartially apprai sethe property of
t he debtor, shall fix afair val uati on upon each
article contained in such schedule, and the
debtor shall then select from such schedul e
the articles he or she may desiretoretain, the
aggr egat e val ue of which shall not exceed the
anmpunt exenpted, to which he or she may be
entitled....



I1l. Rev. Stat. ch. 110, §12-1002. It is unclear whether this statute
appl i es i n bankruptcy proceedi ngs, and if so, whether its provisions
have been conplied with in the present case.! Regardless of the
statute's applicability, other cases di scussing the issue nowbefore
t he Court suggest that debtors are indeed entitled to retain the

articles they claimas exenpt. See, e.qg., Matter of Patterson, 825

F.2d 1140 (7th Gr. 1987); M ddl eton v. Farners St at e Bank of Fosst on,

45 B. R. 744 (Bankr. D. M nn. 1985). After further consideration, the

Court agrees. As stated by the court inMatter of Patterson, "[t] he

i dea behi nd the exenptionis that the debtor will hangonto his tools
so that he can continue inhis trade despite having gone broke. If he
di vests hinself of the tools, preferring cash, the purpose of the

exenption can no l onger be fulfilled."” Matter of Patterson, 825 F. 2d

at 1145.7?

Accordingly, ITI1S ORDERED t hat t he debtors' objection to the
Trustee's applicationtosell is ALLONED. Debtors shall select, from
the property | i sted as exenpt, thoseitens they desiretoretain, the
aggr egat e val ue of whi ch shall not exceed t he anount al | owed under t he

I11inois exenption statute. The Court's January 14, 1991 Order

The Trustee indicated at the hearing on debtors' nmotion to
reconsi der that she was not famliar with this particular statute.
Neither party has cited any cases interpreting the statute, nor has
either party discussed whether or not its requirenments have been
satisfied in this case.

2Cbvi ously, the property exenpted cannot exceed in val ue the
amount allowed by the Illinois exenption statute, and the Trustee is
entitled to object if he or she believes the property to be worth
nore than the all owed exenptions.
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Aut hori zi ng Sal e of Personal Property is VACATED.?3

/'s/ Kenneth J. Meyers
U. S. BANKRUPTCY JUDGE

ENTERED: April 4, 1991

3The order authorizing the sale of property also allowed the
Trustee to sell the right to use the debtors' business tel ephone
nunbers. Debtors dispute the Trustee's right to do so on the basis
that the tel ephone nunbers are property of Illinois Bell Telephone
Conpany, and have offered to pay the Trustee $100.00 to retain the
right to use those nunmbers. As discussed at the hearing on the
notion to reconsider, since the Court has vacated its prior order
allowi ng the sale, the Trustee is free to reopen bidding with regard
to the sale of the tel ephone nunbers.
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